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EXECUTIVE SUMMARY

The objective of the DEVAS project was to investigate and analyse vulnerability in detained asylum seekers and irregular migrants: both the way in which pre-existing vulnerable groups cope with detention, and the way in which detention can enable vulnerability in persons who do not otherwise possess officially recognised vulnerabilities and special needs.  

In partnership with NGOs in 23 EU Member States, JRS-Europe oversaw the collection of 685 one-on-one interviews with detainees.  The size and scope of the sample reveals that, despite the diversity of personal circumstances of the detainees, detention does have a common negative effect upon the persons who experience it.  In addition to detainees, project partners interviewed detention centre staff and other NGOs operating within the centres, and conducted a survey of asylum and immigration laws in their respective countries.  This data is included within each of the 22 national reports that are published in the full DEVAS report.  

This study builds on previous reports and projects that investigated vulnerability in detention.  It analyses the situation of individuals and groups that possess officially recognised special needs, such as minors, young women with children, the elderly and persons with medical illness.  But this study also analyses the situation of detainees who often go unnoticed: young single men, persons without stated physical and mental health needs, and persons in prolonged detention.  Most importantly, this study pushes the discussion on vulnerability and detention one step further because its results are based exclusively on the voices of detainees.  Thus the understanding of vulnerability that emerges from this study characterises the experiences of detainees as they told it themselves.  

	PART 1: DATA FINDINGS




BASIC INFORMATION

The average detainee in the sample is male, single, 30 years old and likely to be from West Africa, South Asia or the Middle East.  But women do consist of almost one quarter of the sample, of which many come from not only West Africa but also Eastern Europe and Eastern Africa.

The data shows that, at an average of 3.56 months at the time of their interview, asylum seekers experience the most prolonged periods of detention in the sample.  They were detained for one month longer than irregular migrants.  Of those detained for five to six months, 78 percent are asylum seekers.  

Taking the entire sample into account, the average duration of detention at the time of interview is 3.01 months.  Detainees were kept for as little as one day, or for as long as 31 months.  

POSSESSION OF INFORMATION

Asylum seekers are less informed about the reasons for their detention than irregular migrants are. One-third of female asylum seekers do not know why they are detained; and almost 40 percent of asylum seekers detained for more than three months contend to know little about why they are detained.  Forty percent of asylum seekers are uninformed about the asylum procedure.

Awareness of detention increases with age: one-third of minors do know not why they are detained, and 76 percent of asylum-seeking minors are uninformed of the asylum procedure.  Women, especially those aged 18 to 24, possess less information about detention, and their immigration/asylum status, than men do.

Persons kept for more than three months in detention know less about the circumstances of their detention, and the details of their respective cases, than persons detained for less than three months; 85 percent of persons detained for four to five months describe a need for more information on their situation.

SPACE WITHIN THE DETENTION CENTRE

Detainees overwhelmingly feel negative about the conditions of the detention centre.  Many complain of unsanitary toilet and shower facilities, and unhygienic kitchens.  A large number of detainees equate their detention centre to that of a prison. 

Asylum seekers and long-term detainees more frequently complain of overcrowded conditions than others do.  Moreover, detainees kept for more than three months say they have little access to private space within the detention centre.

RULES WITHIN THE DETENTION CENTRE

The strict regimes found in many detention centres have a profound negative impact on detainees’ lives.  The fixed eating times, recreation hours and mandatory nightly curfews lead detainees to feel as if they are in prison.

A great number of detainees describe rules that keep them isolated in their cells more than anything else.  Consequently, many detainees report to sleep excessively during the daytime, leading to insomnia at night.  Isolation and inactivity leaves other detainees feel degraded and undignified.

The “informal” rules are just as important as the “formal” rules.  Detainees describe an atmosphere where certain persons receive more favour from the staff, and thus benefit from more relaxed rules.  This creates an atmosphere of arbitrariness, uncertainty and mistrust.  It also makes certain detainees more vulnerable to other, more socially dominant, detainees.

DETAINEES’ INTERACTION WITH STAFF IN THE DETENTION CENTRE

Detainees are more frequently in contact with security staff than any other staff.  The manner in which detainees interact with staff is good.  But detainees are critical about the way the staff supports their daily needs in detention.  

Language is an important factor in detainee-staff relations.  Minors and women in the study especially report having experienced discrimination for not being able to speak the language of the staff.


SAFETY WITHIN THE DETENTION CENTRE

Detainees attribute their safety to the security guards, but their lack of safety to co-detainees.  Nevertheless, incidents of physical and verbal abuse occur at the hands of staff as well as other detainees.  Incidents of physical abuse were recorded in three quarters of the EU Member States; and incidents involving verbal abuse were recorded in 19 Member States.  Minors, women aged 18 to 24 and asylum seekers frequently report being victims of both forms of abuse.

The living conditions have an impact on detainees’ sense of safety.  Excessive noise, unhygienic conditions and the prison-like atmosphere are widely reported factors that make detainees feel unsafe.

ACTIVITIES WITHIN THE DETENTION CENTRE

Prolonged inactivity is inherent within the situation of detention.  Detainees have little to do unless the staff organises something for them to do.  The resulting boredom increases levels of psychological stress.  Most notably, detainees aged 18 to 24 – in particular women – report high levels of inactivity in the detention centre.  

Detainees have greater access to sedentary and physical activities, rather than those that would engage their intellectual capacities.  Television watching, rudimentary sports activities and general time spent outdoors is more widely available than educational and religious/spiritual activities.  Even books are not available to a significant minority of detainees.

More than anything, detainees either want activities that enable them to connect to the ‘outside world’, or they want nothing at all.  Asylum seekers and minors especially wish for greater access to the Internet and telephone.  

When asked which activities they would like to have, a startlingly large minority of detainees said that they want “freedom” or “nothing”.  

MEDICAL CARE IN THE DETENTION CENTRE

Detention centres are generally only able to provide very basic medical care to detainees, irrespective of their needs.  Medical specialists such as psychologists, gynaecologists and dentists are largely unavailable. In fact, 87 percent say psychological services are unavailable to them.

Language is a major factor here too.  Detainees report an inability to speak with the medical staff because of language differences.  Co-detainees are often turned to for help because other options do not exist.  Minors frequently report experiencing difficulties in this regard.

Most detainees want improved medical care services.  Over 90 percent of women aged 18 to 24 express a need for better medical care.  Many detainees report receiving only pain-reducing medication for whatever medical need they express.  

Persons kept for more than three months in detention are more frequently negative about the medical care than those who are kept for fewer months.  In fact, detainees who are negative about the quality of medical care are detained on average for one and a half months longer than detainees who feel positive about the medical care.

PHYSICAL HEALTH IN DETENTION

The data shows that detention harms otherwise healthy people.  While a number express having pre-existing conditions such as asthma, chronic pain or medical illnesses, most say they entered into detention in relatively good physical health.  

The living conditions of the centre, such as the lack of fresh air or the mere confinement to one location, and the psychological stress associated with detention all bring harmful physical health consequences.  

Physical health deteriorates as detention endures.  Whereas one quarter of people detained for one month describe their physical health as being poor, 72 percent of people detained for four to five months say they have very poor physical health.

Younger detainees more frequently report poor physical health than older detainees do.  Minors and women aged 18 to 24 frequently describe negative physical health impacts than when compared to others.

MENTAL HEALTH WITHIN THE DETENTION CENTRE

Detention brings very negative consequences for detainees’ mental health.  Almost half of the entire sample describes their mental health as being poor in detention.  

The mere situation of detention itself is a primary determinant in the negative mental health consequences described by detainees.  Many were unable to provide specific reasons for these impacts.  Instead, they more frequently described being “shocked”, “fearful” and “depressed” at their situation of confinement. Detainees’ psychological stress is also a consequence of the poor living conditions, the self-uncertainty of their situations and their isolation from the ‘outside world’.  Their inability to establish a perspective of their future, due to a lack of information and disconnection from the outside world, places a great deal of psychological stress upon their shoulders.  This stress often leads to deeper anxiety and depression.  

Prolonged detention compounds the adverse mental health effects of detention: 71 percent of persons detained for four to five months blame their psychological problems on detention itself. 

Age and legal status are two important factors for how detainees mentally cope with detention at a personal level.  Minors and detainees aged 18 to 24 frequently report negative mental health impacts.  Asylum seekers express shock at their detainment; it being far from what they would have expected by coming to Europe.  Irregular migrants express anxiety and uncertainty about what may happen to them post-expulsion.  Seventy-seven percent of “Dublin II” asylum seekers and 55 percent of ‘rejected asylum seekers’ report poor mental health in detention.

SOCIAL INTERACTION WITHIN THE DETENTION CENTRE

The environment of detention has a negative impact on the level and quality of social interaction among detainees and between detainees and staff.  The mix of cultures, nationalities and languages within the detention centre makes conflict inevitable.  Prolonged detainees more frequently report negative social interactions than others.

An absence of language skills makes certain detainees vulnerable to other, more dominant, social groups.  Minors and detainees aged 18 to 24 are frequently witness to arguments and physical violence.

COMMUNICATION WITH THE ‘OUTSIDE WORLD’

Almost half of the entire sample admits that they do not have networks of family or friends in the host Member State.  Detainees are more likely to receive support from strangers than from familiar persons.  

The telephone is the most widely used means of communication, and detainees’ preferred method of communication.  However many detainees say they are unable to use their personal mobile telephones – an important loss for detainees as their personal mobile telephones often contain important contact information.  

Asylum seekers are particularly isolated from the outside world: approximately 80 percent do not receive any personal from family and friends, and over half do not have any family or friends in the host Member State.

The data shows that the young detainees in the sample are particularly isolated from the ‘outside world’.  Up to 80 percent of minors, and almost half of women aged 18 to 24, do not receive any personal visits.  In other cases, people kept for more than three months in detention are shown to be particularly isolated.

THE IMPACT OF DETENTION ON THE INDIVIDUAL

A large majority of detainees express deep dissatisfaction over the quality of the food provided in the detention centre, and over half experience insomnia at night.  Both conditions significantly contribute to the amount of psychological stress detainees feel.  In particular, the quality of the food contributes to an overall sense of indignity among detainees.  Appetite and weight loss are very common.  Prolonged detention exacerbates these negative effects.

The situation of detention itself is the biggest difficulty detainees described coping with.  The mere imposition of detention and all of its consequent effects are an insurmountable difficulty for many detainees.  Everyone, regardless of age, sex, legal status and duration of detention, is affected.  

The difficulties of detention are daily present in detainees’ lives; any changes of these difficulties are usually for the worse.  The inability to establish a future perspective is crippling; in fact, 79 percent of detainees do not know when they will be released from detention.  

Remarkably, detainees hold positive perceptions of themselves despite the adversities they experience.  But almost 70 percent say that detention steadily worsens their self-perception.

When asked directly, most detainees do not admit to having special needs – but they readily point out the needs and vulnerabilities that others possess.  Those who do admit having special needs are more likely to describe needs that are not officially recognised: language capacity, connection to family, possession of information and the ability to communicate with the outside world.  According to detainees, language capacity and familial connections are two of the more important factors of vulnerability they perceive in others.  

	PART 2: ANALYSIS



WHAT DOES THIS STUDY SAY ABOUT ‘VULNERABILITY’?

The data offers a story of detainees who not only have special needs such as medical problems, pre-existing traumatic histories and families to take care of, but also of detainees who become vulnerable to the negative effects of detention.  Some detainees find that they can cope with the adversity posed by detention; others find that they are easily crippled.  Some detainees find that detention does not negatively affect them until after one or two months; yet others find that detention harms them from the very first day.

The picture that emerges from the data is one of a detainee who is trapped and cannot escape, and is thus vulnerable to harm from the factors associated with detention.  The detainee must therefore rely on their personal attributes, the people in their social network and the factors in their environment in order to free him or herself from that trap.  Conversely, the same personal, social and environmental factors – or an absence of such factors – may actually hinder an individual’s ability to reduce their level of vulnerability to detention.

A NEW OUTLOOK TOWARDS VULNERABILITY IN DETENTION

Within the context of detention and the data that was collected for DEVAS, ‘vulnerability’ can be conceptualised as a concentric circle of personal (internal), social and environment (external) factors that may strengthen or weaken an individual’s personal condition.  Put differently, the presence or absence of these factors may either empower a detainee to cope with the negative effects of detention, or they may expose the detainee to further harm.  

Factors interact with each other in a variety of ways, both positively and negatively.  For example, the data findings show that detention centre staff members are an important part of detainees’ social network.  Discriminatory attitudes and inappropriate behaviour on the part of staff can have a detrimental affect on detainees’ well being.  Thus it would be important that staff members are sufficiently trained so that they can meet the needs of detainees in a dignified and humane manner.  

In another example, the study shows that the possession of information is important for detainees to understand their situation, to exercise their rights and also to organise plans for their future.  The inability to receive understandable and clear information about their case, and to communicate with supportive networks in the ‘outside world’, may foster a deep sense of personal uncertainty, stress and despair within the detainee.  All of these effects can lead to a deterioration of their mental and physical health.  

Personal factors can be defined as the sum of the individual’s personal sense of agency.  It is a set of determinants that an individual personally carries with him or herself, all of which may hinder or improve the individual’s ability to cope with the adversities of detention.  Language capacity, level of awareness of the asylum/immigration procedure and state of physical and mental health are shown to have the most influence over an individual detainee’s ability to cope in the environment of detention.

Social factors can be defined as the sum of the individual’s existing social network, and available means of communicating with that network.  It is made up of the persons, organisations or bodies in the detainee’s life who may lessen or increase his or her level of vulnerability to the adversities of detention.  These social factors may also be labelled as ‘external factors’, in the sense that they are situated outside of the personal self.  Yet they do not necessitate existence in the ‘outside world’, per se – such factors may also exist in the detainees’ social network within the detention centre.  The factors that seem to most influence detainees’ personal situations are family, relatives and/or friend in the ‘outside world’, the ‘outside world’ (means of contact to), co-detainees and detention centre staff.  

Finally, environmental factors can be defined as the sum of the determinants that exist in the individual’s larger environment but that the individual cannot control nor influence, and which may still increase or lessen his or her level of vulnerability to detention.  Among those that seem to most influence detainees’ level of vulnerability is the architecture of the detention centre, the terms and length of their detention and the living conditions in the detention centre.

ASSESSING VULNERABILITY IN PRACTICE

The data shows that detention has the potential to harm many types of people: those with pre-existing special needs and otherwise healthy persons.  It is important to stress that a person becomes vulnerable from the first day of their detention, as the individual’s personal condition is instantly affected due to their disadvantaged and weakened position.  Detainees’ level of vulnerability fluctuates in relation to the characteristics that they personally possess, the factors in their social network and the determinants in their wider environment.  

This method of understanding attempts to acknowledge the variety of factors that foster vulnerability in detained asylum seekers and irregular migrants.  In practice, it shows that every person must be individually assessed for vulnerabilities and special needs that may make it difficult for them to cope in the environment of detention.  This is the only way to ensure that detention does not cause unnecessary harm to individuals and is not disproportionate to their actual situation.  

	PART 3: CONCLUSIONS & RECOMMENDATIONS




DEVAS RESEARCH IMPLICATIONS FOR THE ONGOING USE OF DETENTION

The data reveals that detention is implemented in a broad variety of cases and situations.  Everyone, from asylum seekers to irregular migrants, minors to older persons, and from medically ill persons to the healthy, can be subject to detention irrespective of their special needs and vulnerabilities.

Detention, as observed from the research, is used in a mostly indiscriminate manner with little deference to personal choice and preferences.  The cases that were recorded demonstrate a situation where detainees can do little to alter their circumstances within the detention centre.  They must accept the state of living conditions within the detention centre, and cohabitation with persons of differing nationalities, cultures and even personalities and temperaments; and they must accept the restriction on their freedom to move about as they please, even within the confines of the detention centre.  Although exceptions may exist in some Member States for persons with special needs, the ‘average detainee’ will find that he or she is unable to exercise a degree of personal choice and must therefore accept detention as one accepts a punishment, rather than an administrative procedure. 

The results show that persons with officially recognised needs, such as minors, young women and the medically ill, are indeed negatively impacted by detention.  The adult environment of detention immediately puts minors at a disadvantage, especially if they are unaccompanied, because they are vulnerable to the behaviour of the staff and to the prison-like atmosphere of detention, for example.  The data findings show that women, especially between the age of 18 and 24, especially suffer from adverse mental health impacts.  The medically ill may not be able to receive the treatment they need because the detention centre only provides for basic medical care. 

In almost every case, the study shows that detention has a distinctively deteriorative effect upon the individual person.  Only in very few cases do detainees describe their personal situation as having improved after detention; and just as few say that detention has not impacted them whatsoever.  The vast majority of detainees describe a scenario in which the environment of detention weakens their personal condition.  The prison-like environments existing in many detention centres, the isolation from the ‘outside world’, the unreliable flow of information and the disruption of a life plan lead to mental health impacts such as depression, self-uncertainty and psychological stress, as well as physical health impacts such as decreased appetite and varying degrees of insomnia.  The manner in how detainees see themselves is significantly impacted by detention.  In this context, self-perception becomes an important indicator of the effects of detention because as an administrative measure, it should not bring such detrimental personal consequences.  

The biggest implication from the DEVAS research is the way in which detention – frequently implemented as a tool of asylum and immigration policymaking for the EU and its Member States – leads to high rates of vulnerability in people.  It calls into question the proportionality and necessity of detention in relation to the ends it seeks to achieve: that is, to systematically manage migration flows so that States may enforce their asylum and immigration policies.  

The research reveals that the human cost of detention is too high, regardless of the achievability of these ends because 

· The negative consequences of detention and its harmful effects on individual persons are disproportionate to their actual situations, in that they have committed no crime and are only subject to administrative procedures, and;

· It is unnecessary to detain persons and thus make them vulnerable to the harmful effects of detention because non-custodial alternatives to detention do exist.

	RECOMMENDATIONS FOR EU POLICYMAKING ON THE DETENTION OF ASYLUM SEEKERS




The institutions of the European Union and its Member States have an important role to play in the way asylum seekers are received and treated within the territory of the EU.  But the legal minimum standards that have been established at the end of the first phase of the Common European Asylum System, such as in the Reception Conditions Directive and Dublin Regulation, provide very little guidance for the implementation of detention, and for the treatment of asylum seekers with special needs.  

The DEVAS research findings allow us to put forth a series of recommendations that aim to further improve future EU policymaking on vulnerability within the context of detention for asylum seekers:

1. Asylum seekers should not be detained during the asylum procedure.  

It is not appropriate for asylum seekers to be detained because there should neither be a presumption that they have committed a wrongdoing, nor a presumption of rejection or removal while they are in the asylum procedure.  Furthermore, the legal complexity inherent within the asylum procedure means that asylum seekers should access all means of support at their own volition; the closed environment of detention cannot provide this.  The negative impacts of detention, and the vulnerabilities it creates, make the asylum seeker less able to present his or her case in an appropriate way, calling into question the fairness of the asylum procedure.

2. Non-custodial alternatives to detention for asylum seekers that respect their human dignity and fundamental rights should always take precedence before detention.  

Asylum seekers, due to the legal complexity of their situation and the asylum procedure, require a level of care and support that cannot be provided in a detention centre.  In particular, detention cannot be implemented if there is no assessment of their special needs and vulnerabilities at the beginning, because it would then not be known how they might cope within the environment of detention. This is why non-custodial alternatives to detention should always take precedence.  
3. A system of qualified identification of asylum seekers’ special needs and vulnerabilities should be designed and implemented at ports of entry, be they land, sea or air, for the purpose of avoiding the use of detention.

This identification should be done as soon as possible after entry.  It can help to ensure smoother procedures at later stages, a more efficient use of State resources and a higher degree of safety and care for asylum seekers’ potential vulnerabilities.  Most importantly, an appropriate assessment of special needs and vulnerabilities can ensure that detention is not used for persons who may be particularly harmed by it.

4. A qualified identification system should be individually based and holistic, taking into account the personal, social and environmental factors that are present within the asylum seeker’s situation.

Factors such as legal status, country of origin, marital status, the possession of information, the presence of supportive social networks and the state of physical and mental health highly impact detainees’ level of vulnerability to detention.  These and other factors should be assessed in order to determine an individual asylum seeker’s vulnerabilities, and the types of concrete special needs he or she may possess.  

5. If the detention of asylum seekers cannot be avoided, and if all non-custodial alternatives have been exhausted, then detention should be subject to regular tests of necessity and proportionality; the duration of detention should be for as short a time period as possible.  

Criteria for the necessity of asylum seeker detention should adhere to the 1999 UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers.  Regular tests of necessity and proportionality should be conducted on a monthly basis by the relevant judicial authority.  

6. If detention cannot be avoided, then asylum seekers should be given appropriate and effective legal aid and/or assistance from the very first day of their detainment.  

The legal complexity of asylum procedures in the EU, mixed together with the precarious situation of asylum seekers, means that they may not be able to adequately fulfil all of the asylum procedures in a manner that serves their best interests – especially if they are in detention.  Legal aid and/or representation are thus vitally necessary.

7. Detained asylum seekers should be given regular and transparent access to all information concerning their asylum case and the terms of their detention, in verbal and written form, and in a language they can understand.  

The isolative environment of detention means that extra efforts should be made to inform asylum seekers as well as possible on all details that concern their situation.  The regular provision of information is a key step in lowering asylum seekers’ vulnerability to the adversities of detention.  

8. Detained asylum seekers should be afforded all means of contact to the ‘outside world’.

Detained asylum seekers should be able to contact family, relatives, friends and other supportive persons who are in the ‘outside world’.  The DEVAS research shows that it can reduce psychological stress, and it can help prepare detained asylum seekers for their eventual release from detention.

9. Detained asylum seekers should be given regular access to activities that engage their physical and intellectual capacities.  

The monotony of detention that comes as a consequence of its isolative environment can have a negative impact upon the physical and mental health of detained asylum seekers.  Time spent in detention should not be ‘wasted time’; instead, detainees should be afforded activities that help them to pursue their goals.

10. Detained asylums seekers should be given regular access to appropriate and relevant medical care, including mental health care.  
Medical care, as well as mental health care, should be made available everyone in the detention centre.  In the case that such care only exists outside of the detention centre, the staff should ensure that access remains unhindered and facilitated.

	RECOMMENDATIONS FOR MEMBER STATE POLICYMAKING ON THE DETENTION OF ASYLUM SEEKERS


Member States can take steps toward improving the immediate situation of asylum seekers in their territory.  They can do this by implementing current EU asylum law in a manner that narrowly restricts the use of detention.

11. Article 18.1 of the Asylum Procedures Directive, “Member States shall not hold a person in detention for the sole reason that he/she is an applicant for asylum”, should be adhered to in all circumstances.  

Member States should make this principle applicable for reception conditions and for asylum seekers in the “Dublin system”.  It should be the one principle that applies to all circumstances.  In this context, “detention” should be defined as confinement to a particular place and also covering the situations at the port of entry.

12. If detention cannot be avoided, then Article 18.2 of the Asylum Procedures Directive stipulating, “Where an applicant for asylum is held in detention, Member States shall ensure that there is a possibility of speedy judicial review” should be strictly adhered to.
Access to regular judicial reviews is important in order to continually determine the necessity and proportionality of detention.  This is especially necessary for detainees to know when they will be released from detention.  The data findings show that not knowing the release date places a great deal of psychological stress upon detainees.  Therefore, such judicial reviews should be effective, transparent and should occur at least once per month.  

13. Detained asylum seekers should have regular access to visitors from the ‘outside world’, including the UNHCR, lawyers, civil society organisations and also family, relatives and friends. 

Alongside this, detained asylum seekers should have access to persons in their social network that help them cope with the negative effects of detention, e.g. spiritual/faith counsellors, psychosocial care providers – all of which may greatly limit the level of vulnerability asylum seekers may experience in detention.

14. All guarantees and protections contained within the Reception Conditions Directive should be extended to asylum seekers in detention.
This should include rights to information, medical care, education and vocational training.  In the case of Article 14.8 allowing Member States to “exceptionally set modalities for material reception conditions different from those provided … when the asylum seeker is in detention”, such modalities should include strong safeguards that monitor the level of vulnerability of detained asylum seekers.

15. Health care provision – foreseen in Article 13 of the Reception Conditions Directive – should include sufficient resources to care for the mental health needs of detained asylum seekers.  

Access to mental health professionals such as social workers, psychologists and psychiatrists, should be afforded to asylum seekers who need it; these services should be available from the first day of their detention.

16. Detention centre staff persons should receive sufficient training in order to respond to the vulnerabilities and needs of detained asylum seekers.  

Article 24 of the Reception Conditions Directive – ensuring the necessary training of staff – should be implemented so they can be able to respond appropriately to asylum seekers’ concerns and needs. In particular, staff persons should be trained to identify signs of vulnerability within detainees.   

17. Access to translators and interpreters should be ensured for asylum seekers who need it.   
The inability to speak the same language as detention centre staff, the asylum authorities and even with co-detainees has a profound effect on one’s ability to cope with being in detention.  Translators and interpreters can help detained asylum seekers with understanding the information that is given to them, and they can also help to maintain good relations between staff and detainees.

	RECOMMENDATIONS FOR MEMBER STATE POLICYMAKING ON THE DETENTION OF IRREGULAR MIGRANTS FOR THE PURPOSE OF REMOVAL




Taking into account the elements within the Return Directive that relate to the detention of irregular migrants, the DEVAS research allows us to propose a set of recommendations that aim to improve government policymaking in this area.  As the deadline for national transposition has not yet passed, it may be too early to indicate in which specific way EU policy should be improved since the common standards contained within the Directive have not yet been sufficiently tested in the Member States.  Thus the main target of the following recommendations will be Member States’ efforts to transpose the Directive into their respective national legislation. 

18. Detention for irregular migrants should only be used as a last resort.  

The negative effects of detention are so great as to warrant its spare use.  Detention should only be applied in cases of strict necessity, and in a manner that is directly proportionate to an individual person’s situation.

19. Article 15.1 of the Return Directive stipulating “sufficient but less coercive measures” should lead to the establishment of non-custodial alternatives to detention that respect the fundamental rights and human dignity of individual persons and families.  

The optimal way to reduce people’s vulnerability to detention is to limit its use by instituting viable alternatives to detention.  Only by removing persons from the closed and isolative environment of detention can they best prepare themselves for the possibility of return, but also for the possibility of legal residence within the Member State should the opportunity present itself.  

20. The criteria foreseen in Article 15.1(a, b) for the purpose of determining whether an irregular migrant should be detained should go beyond the “risk of absconding” and the hampering of the “return or ... removal process” to include a holistic assessment of the person’s level of vulnerability to detention.  
The DEVAS research shows that all types of persons are vulnerable to the negative effects of detention, irrespective of whether or not they possess officially recognised special needs.  Holistic individual assessment criteria should include a review of the personal, social and environmental factors that are present in an individual’s situation, such as their legal status, the presence of supportive social networks and their level of physical and mental health. 

21. If detention cannot be avoided, then it should be strictly set for “as short a time period as possible and only maintained as long as removal arrangements are in progress”, as laid down in Article 15.1 of the Return Directive.  

The DEVAS research shows that while detention carries negative consequences from the first days of its implementation, the personal circumstances of detainees deteriorates as the time period of their detainment endures. Alternatives should be immediately sought when detention is no longer necessary or proportional.

22. The situation of individual detainees and detained families should be reviewed at least once per month, using holistic assessment criteria to determine the personal impacts of detention.  
Ongoing assessments are the only way to ensure that harmful effects of detention are minimised as much as possible.  Detention centre staff, especially social workers or staff who have received sufficient inter-cultural or psychosocial training within the context of detention, may be among those who conduct these assessments.

23. The provision of information on “rules ... rights and obligations” in detention – as foreseen in Article 16.5 of the Directive – should be provided in a language the detainees can understand.  

Many of the persons interviewed for the DEVAS project have never before been in a situation of detention.  The stress of detention and its isolative effects means that detention centre staff should make an effort to immediately inform detainees of all rules, rights and obligations.  Language is a key factor of vulnerability because it facilitates communication and understanding.  This is why it is important that such information be given in an understandable language.

24. The provision of “legal assistance and/or representation” – as foreseen in Article 13.4 of the Directive – should be provided to all detainees at no additional cost, and in a language that detainees can understand. Such legal assistance and/or representation should extend to detainees who challenge the lawfulness of their detention.  

The DEVAS research shows that the legal complexities of detention can have an adverse affect on detainees because they are unsure of how to proceed and how to alleviate their situation.  Legal assistance and/or representation is a key factor of vulnerability in detention; without it detainees are left disempowered and with further deteriorations in their mental health.

25. Detained irregular migrants should have the opportunity to establish immediate contact with supportive persons or bodies in the ‘outside world’, as foreseen in Article 16.2 of the Directive.

Detainees should be able to communicate by fixed-line and mobile telephone, especially since the latter often contains vital contact information that detainees need.  Internet stations should be made available, as this would allow detainees to search for support if they lack a social network in the Member State.

INTRODUCTION

The Bulgarian Helsinki Committee, the Jesuit Refugee Service and all partners have observed that detention is being utilised ever more frequently for asylum seekers and irregular migrants arriving to the European Union.  Despite the efforts made by EU policymakers to harmonise the manner in which Member States manage asylum and migration flows, the reality we observe is that these migrants are subject to conditions that are different from one Member State to the next.  

In regards to detention, the differences are remarkable: some Member States indiscriminately detain anyone who arrives to their shores for an indeterminate length of time, while others provide for narrow legal conditions that except particular groups of persons from detention, such as those who are identified as ‘vulnerable’ or having ‘special needs’.  Safeguards and living conditions differ as well: some Member States offer psychosocial care, access to interpreters and adequate living space, for example; yet other Member States operate detention centres as if they are prisons, with barred windows and high-wire perimeter fencing.  The best case scenario for an asylum seeker or irregular migrant who is detained in the EU is that they are given a private room with psychosocial support, and a fixed duration of detention with a foreseeable perspective of what will happen post-detention; the worse case scenario is overcrowded rooms, unhygienic conditions, an abusive environment and persistent isolation due to limited access to information and a prison-like environment.  These are the parameters from which detention in Europe is configured upon.  

The human impact of detention has been observed and documented by a number of organisations and bodies on all sides of the spectrum.  Sadly, the documentation shows detention to have a mostly negative impact on persons.  Members of European Parliament have undertaken inspections of detention centres throughout the EU between 2005 and 2009; and in 2008 the Parliament published a report detailing the sub-standard conditions found in many of the Member States, especially for persons with special needs.
  In the United Kingdom, Her Majesty’s Inspectorate of Prisons, Dame Anne Owners, has conducted several inspections of “immigration removal centres” and has repeatedly criticised the detention of children, describing it as neither “exceptional” nor “necessary”.
  The Council of Europe’s Parliamentary Assembly in January 2010 published a resolution and report on the use of migrant administrative detention in Europe, which addresses the “long list of serious problems”, including the use of detention as the “option of first resort and not last resort”.
  The Council of Europe’s Commission for Human Rights, Mr. Thomas Hammarberg, has published several reports on the use of detention in Europe, notably on the conditions he found during his inspection of the detention of asylum seekers in Greece in December 2008.
  Adding to this are the reports of the European Committee for the Prevention of Torture that have consistently documented the absence of procedural safeguards and inhumane conditions in European detention centres.

The literature also shows that certain types of people may be especially susceptible to harm in detention.  These persons are thus regarded as being ‘vulnerable’, or possessing ‘special needs’.  Women, children, unaccompanied minors and person with medical or psychological needs are widely acknowledged by government and civil society stakeholders to be vulnerable; additional groups include victims of torture, rape and other kinds of mental, physical and sexual violence, the elderly and disabled persons.
  The 2008 European Parliament study on detention defines ‘vulnerability’ according to risk, personal and environmental factors, arguing that asylum seekers and irregular migrants possess certain determinants that increase their level of vulnerability to detention, such as experiences obtained prior to and during their migratory journey.
  Thus the former understanding conceives of vulnerability as a pre-determined set of factors which remain fixed irrespective of a person’s situation, while the latter conceives vulnerability as consisting of a multitude of factors which may ebb and flow according to individual experience.

The scientific literature on vulnerability and migrant detention lends support to both of these conceptualisations, with a strong emphasis on medical health as a factor of vulnerability in detention.  Studies of detained asylum seekers show that detention leads to the build-up of clinically significant symptoms such as severe depression, anxiety, post-traumatic stress disorder and even suicidal ideation – all of which are significantly correlated to the length of detention.
  A 2009 study by Robjant, Robbins and Senior shows that asylum seekers in detention are more susceptible to severe psychological distress than asylum seekers living in the community.
  A 2009 article in the British Journal of Psychiatry reviewing ten studies on the mental health impact of detained children, adolescents and adults concludes that the time spent in detention is positively associated with the severity of distress.
  The literature reveals a troubling indication of developmental delay and emotional disturbance in detained children, including insomnia, poor appetite, emotional symptoms and behavioural difficulties.
  Many studies show asylum seekers to be a group that is particularly vulnerable to detention, given the traumatic nature of their flight and the persecution they may have had to endure in their home country.  

THE DEVAS PROJECT

The project partners implemented the DEVAS project on the basis of the examples cited above.  Its objective was to investigate and analyse vulnerability in detained asylum seekers and irregular migrants: both the way in which pre-existing vulnerable groups cope with detention, and the way in which detention can enable vulnerability in persons who are otherwise healthy.  The DEVAS project builds on previous reports and projects by focusing on the experiences of detainees themselves – in other words, by allowing detainees to articulate their own conceptualisations of vulnerability and special need.  Each project partner undertook this task by recording detainees’ voices in as detailed a manner as possible.  In turn, detainees’ responses were put together and amplified so that others may understand vulnerability in detention on as broad a level as possible.  In doing so, JRS-Europe and its project partners have sought to determine the manner in which all people, not only those in specially recognised categories, could be made vulnerable in detention.

What follows is a presentation of the experiences of 685 asylum seekers and irregular migrants detained in 21 EU Member States.  Using a mixed quantitative and qualitative questionnaire, each migrant was individually interviewed by a DEVAS project partner within the premises of a detention centre in their respective Member State.
  The result is a sample consisting of persons from all continents of the world, except Australia and Antarctica, and representing a multitude of nationalities and cultures.  This diversity is as striking as it is unintentional: it is merely a ‘snapshot’ of the broad array of persons who are detained in Europe at any given time.  This diversity also means that the DEVAS project could not construct the profile of a ‘average’ detainee, especially since the way in which detention is implemented differs between the Member States; also because, as we shall see, people possess a number of factors that affect their level of vulnerability in detention in a variety of ways.  Nevertheless, the DEVAS research does show us that detention does have a common negative effect upon people that echoes the conclusions found in the studies and reports mentioned above.  

PRELIMINARY METHODOLIGICAL REMARKS

The DEVAS project was coordinated by JRS-Europe in partnership with NGOs in 23 EU Member States:

	· Caritas Austria
	· Caritas Vilnius (Lithuania)

	· JRS-Belgium
	· JRS-Malta

	· Bulgarian Helsinki Committee
	· Dutch Refugee Council

	· Symfiliosi (Cyprus)
	· Caritas Poland

	· Association for Integration and Migration (Czech Republic)
	· JRS-Portugal

	· Estonian Refugee Council
	· JRS-Romania

	· JRS-Germany
	· JRS-Slovenia

	· Greek Refugee Council
	· Caritas Slovakia

	· Hungarian Helsinki Committee
	· Spanish Commission for Refugees (CEAR)

	· JRS-Italy (Centro Astalli)
	· JRS-Sweden

	· JRS-Ireland
	· JRS-United Kingdom

	· Caritas Latvia
	


The project, which commenced in November 2008, was co-financed by the European Commission under the 2007 European Refugee Fund Community Actions (JLS/2007/ERF/011).  The first Steering Committee meeting was held in January 2009, and used to decide upon the project’s methodological framework and research instruments.  The data collection and analysis phase continued forth until the second Steering Committee meeting in December 2009; there the project partners reviewed the research results and analyses, and agreed on a series of conclusions and recommendations to be used for the report.  From this point, the project partners commenced the writing of the European-wide and national reports, respectively.  The DEVAS project results were disseminated to the public at a conference on 8th June in Brussels.
RESEARCH INSTRUMENTS
Three mixed qualitative and quantitative questionnaires were created in consultation with Dr. Richard Haavisto, a professor of forced migration studies at the Refugee Studies Centre, University of Oxford.  Each questionnaire was dedicated to a specific group: Detainees (asylum seekers and irregular migrants), NGOs that operate in the detention centres where interviews took place, and the Staff of the detention centres where interviews took place.  All three instruments asked the same questions under the same headings.  This triangulation was done in order to elicit the perspectives of three distinct groups on the same variables and headings.  Due to the research and analytic constraints, and the sheer size of the detainee sample, the NGO and Staff questionnaires are not incorporated into the European-wide report.  But the responses from all three instruments are included within each of the national reports.  An additional questionnaire was developed in order to examine the legal environments concerning detention and vulnerability within each of the participating Member States.  In most cases the project partners completed the legal questionnaire themselves, or they solicited the assistance of a lawyer known to them.

After each detainee interview partners were asked to complete a one-page Post-Interview Evaluation.  This was intended to capture any elements or conditions which may have impacted the quality of the interview: the detainee’s state of physical and mental health, the ambient temperature and available light in the room, the presence of guards and the conditions of the space used for the interview, for example.

Project partners were not permitted to alter the questionnaires in any way; but detainees were allowed to refuse a response to any question for any reason.  In some cases national authorities and detention centre staff, and also NGOs, were permitted to review the questionnaires in advance; but they were not allowed to alter them in any way.  

In addition to detainees, partners were asked to interview at least one NGO and one staff person in each detention centre they visited.  NGOs were chosen on the criterion that they provide social services to detainees in the centre, either in an official or non-official capacity.  In some cases the partners were the only NGO to operate within the centre: in these instances they were asked to interview a colleague in their organisation who was not involved with the DEVAS project.  Detention centre staff persons were chosen on the basis that he or she had to maintain regular contact with detainees as a part of their work, and that he or she should have been an employee of the detention centre for at least one year.  Partners were encouraged to interview administrative and security staff, for example.  

All interviews were conducted in full compliance with the national authorities and detention centre staff.  In no case whatsoever did DEVAS project partners undertake research without their consent.

ANALYSING THE DATA
Partners submitted their completed interviews in either digital PDF or hardcopy format.  In July 2009 a research team was assembled to establish an analytical coding structure to enable interpretation of the data.  Ms. Julia Inthorn, who lectures on mathematics and philosophy at the Institute of Ethnics and Law at the University of Vienna, guided the team’s work. 

Categories of codes were created by evaluating all of the responses on each of the detainee questionnaires.  This enabled the research team to establish a system of variables that could then permit a centralised analysis of the entire data set.

Following this, a data map was constructed by using the SPSS statistical software package; the research team entered each detainee interview was the central database. Members of the team communicated regularly by telephone and email, meeting again in October 2009 to ensure a uniform data entry process.  

Using SPSS, the team conducted frequency analyses, cross-tabulation and correlation analyses of the detainee dataset.  Each member of the research team assumed responsibility for a particular group of DEVAS partner countries; in turn they entered the data for their countries into SPSS, and communicated the analyses back to the respective DEVAS project partners. It was in this manner that the project analysed the full ‘European’ dataset, which was as well disaggregated by age, sex, duration of detention and legal status.  

The full European and national results were reviewed by the DEVAS Steering Committee in December 2009.  From this point the Committee was able to begin to identify central themes in the data, to draw preliminary conclusions and advocacy recommendations for use in the final report.  At this juncture most partners had contributed a first draft of their national report, which enabled comparison to the work of the other partners to ensure a uniform structure in every national report.

NATIONAL REPORTS
Project partners wrote their national reports based on the data analyses provided by the research team.  In every case, partners frequently communicated with members of the research team in order to ensure that the data analyses reflected the actual situation partners encountered when they conducted the interviews.  

Partners were encouraged to situate their national data analyses within the set of experiences their organisations have had as concerns detention monitoring; as well as to limit the use of numbers and percentages in order to retain a narrative format.  Drafts have been revised, edited and finalised by a separate team within JRS-Europe.

EUROPEAN REPORT
The content of the European-wide report consists of an examination of the full dataset (685 detainees).  Conclusions and recommendations are strictly based on an analysis of the dataset, and on input provided by the Steering Committee.

Percentages and frequencies are used to describe data findings that are particularly strong; and tables and charts are used to illustrate many of these findings.   However, JRS-Europe has endeavoured to retain a narrative format to facilitate easy reading and comprehension.   This means that phrases such as “a great number”, or “the numbers indicate”, or “the research shows” are sometimes used instead of percentages in order portray majorities, or significant minorities, within the sample.  
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Overview of relevant legal provisions

The purpose of this section is to give an overview of legal provisions in the national laws of several EU Member States that are relevant for the situation of vulnerable detainees. Details can be taken from the national reports. Here we will focus on five main aspects:

1. Are there any legal provisions with regard to the special situation of certain groups, such as (unaccompanied) minors, pregnant women, etc.?

2. Does the law regulate access to services such as interpreters, medical assistance, etc.?

3. Has a detainee the right of appeal against the detention order and/or the detention conditions?

4. What is the maximum duration of detention? 

5. Are alternatives to detention envisaged in national law?

Regulations on certain groups

In Belgium, minors (younger than 18) must in principle not be detained. They are hosted in observation and orientation centres. Six days of detention is possible if the age is doubtful. Also in Czech Republic, Hungary, Ireland, Italy and Portugal, detention of minors under the age of 18 years is not allowed. In Germany the minimum age is 16, while in Latvia it is 14 years. In other countries there is no minimum age for detention but in some (like Austria or Sweden) a detention order against a minor must meet stricter conditions. In The Netherlands, for instance, 12 –16 years old children must be placed in youth custodial institutions.

Bulgaria does not apply detention in cases of asylum seekers from other vulnerable groups such as, pregnant women, or individuals with physical or mental disabilities who should be transferred to the premises of the State Agency for Refugees. In cases of health problems also the German Laender in their respective regulations provide for aliens not to be detained. The law in Latvia says that a detained third-country national who has a health disorder shall be accommodated in accordance with the instructions of medical personnel in premises specially equipped for such purposes. 

Access to certain services

In all countries law provides for at least basic medical care being given to all detainees. 

Seven Member States (Belgium, Czech Republic, Germany, The Netherlands, Portugal, Romania, and Spain) have laws where the provision of social services to detainees is regulated. Another three countries (Austria, Italy and Slovenia) have regulations by which associations providing social services can be granted access to detention facilities. From all other countries no similar provision is reported.

In most countries detainees have the right to use the services of an interpreter during detention. In three countries (Ireland, The Netherlands and Romania) access to interpretation is provided even if the law does not foresee it.

Right of appeal against detention order and/or detention conditions

In accordance to national laws, in all countries a detainee can lodge an appeal against a detention order. Also, in most countries (except Bulgaria, Italy and Romania) detention conditions can be contested, in form of either an appeal or of a request to the relevant authorities. 

The maximum duration of detention

The maximum duration of detention as provided in the national laws very much differs across the EU. In some countries there are also different provisions regarding certain groups of detainees, be it Dublin cases, asylum seekers, failed asylum seekers, irregular migrants, etc. The range of the maximum period ranges from three weeks (in Ireland in the case of irregular migrants) to two years (in Romania). Some countries (Estonia, Ireland in the case of asylum seekers, and Sweden) do not have legal limits of detention, others (Bulgaria) have introduced it recently.

Alternatives to detention

In some EU Member States the law at least gives the responsible authority the possibility to consider whether in a certain case the purpose of ensuring the availability of the person for his/her forced return can be met by a less severe measure than detention. In Austria for instance the authority may refrain from ordering detention if in their opinion a more moderate measure can be sufficiently applied. Examples for those alternative measures are given in the law as well: Imposing of the obligation to reside at certain places or to report regularly to a certain police station. A regular report to the local police station or to the Aliens’ authorities is also envisaged in Bulgaria (for cases in which the deportation cannot be immediately enforced) and Portugal. Designation of certain places of stay as an alternative to detention is mentioned for example in the Belgian and Hungarian laws. In Portugal, a person can be ordered to remain at home while awaiting deportation. The Portuguese law knows other alternatives as well, such as electronic surveillance or granting bail. In Sweden, an alien may be placed under supervision instead of being detained.
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1. INTRODUCTION

The DEVAS Project in Bulgaria followed the aim to research and identify the national detention conditions and practices and what was their effect on the asylum seekers. The research also focused on what other groups of vulnerable detainees could be identified in detention centres and to collect, summarise and analyse the situation in existing national detention facilities from the prospect of the detainees themselves.

In order to fulfil this task Bulgarian Helsinki Committee as the national project partner obtained permission to extend its visiting hours to Busmantsi detention centre, near the capital Sofia - presently, the only existing detention facility for aliens in the country’s territory. The detention centre administration was introduced to the content of the detainee questionnaire, planned the number of interviewees (30 individuals) and the approximate time limit of each interview. Communication was also made to the management of the Migration Directorate of the MOI in order to get authorisation for interviewing two members of the staff. Finally, other NGOs involved in activities in Busmantsi detention centre were asked to consent to fill in a questionnaire designed to draw conclusions on their working experience in the facility; Caritas-Bulgaria was the NGO to answer positively.

Additional categories of people were added to the research: recognised refugees, and persons who have been granted asylum but who were detained after an issued expulsion order on national security grounds. 

Only one detention centre was accessed because there is only one functioning detention centre for aliens in the country’s territory.  The capacity of the national detention centre is approximately 300, thus the chosen number of persons to interview - 30, represented 10% of all detainees. The interviewees among all detainees were selected on the principle of diversity, but the percentage of women compared to men in detention was significantly lower; thus only 5 out of 30 interviewees were women, composing only 16% of all interviewees.

All persons interviewed were asked to sign a consent form stating that the interviews were conducted according to their free will and for the purposes of the DEVAS project.

The most important impediment that was encountered during the project was the lack of resources to engage interpreters in the interviewing process. It limited the selection of people whom the project could interview as far as this selection was preconditioned to a great extent by the possibility to communicate in spoken either by the interviewer, or, by the detainee, language.

Among the stated categories of third-country nationals under the DEVAS project methodology as subject of research, in Busmantsi detention centre were established following groups of detainees that fell under the specified categories, namely:

· 10 applicants for international protection and 2 recognised refugees - persons who apply for asylum while they are administratively detained for illegally staying in the Member State / persons who have been granted asylum, but who were detained after an issued expulsion order on national security threat grounds;

· 8 irregular migrants awaiting deportation - persons who are in administrative detention for illegally staying in the Member State, in view of being returned to their country of origin or a country of transit;

· 10 rejected asylum seekers - persons whose asylum applications have been denied by the Member State authorities, and are thus administratively detained in view of being returned to their country of origin or a country of transit.

The demographic profile of interviewees is the following: 43% were from Middle East, 20% from Sub-Saharan Africa, 16% from ex-USSR, 15% from Asia and 6% from Europe. Detailed data breakdown as follows: 5 Iraqis (male), 5 Nigerians (male), 2 Lebanese (male), 2 Armenians (male), 4 Palestinians (2 male, 2 female), 2 Russians (male and female), 1 Albanian (male), 1 Algerian (male), 1 Afghani (male), 1 Vietnamese (male), 1 Indian (male) 1 Kosovar (male), 1 Iranian (male), 1 Somali (female), 1 Tunisian (male) and 1 Ukrainian (female).

2. NATIONAL LEGAL OVERVIEW

2.1. Legal grounds for the detention / detention order

Detention of aliens in Bulgaria can be ordered on the basis of the Law on Aliens in the Republic of Bulgaria (enforced on 27.12.1998). The law does not provide an explicit rule for detention of asylum seekers. Temporary detention may be implemented for the period between the submission of asylum application at the border and the issue of a release letter from the State Agency for Refugees /Art.58(4), Art.67a(2)-1 of the LAR/. The SAR may conduct the Dublin procedure in the detention centre /§5 of the Transitional Clauses of the LAR in conjunction with Art.14 of Ordinance №332 from 28.12.2008/. In practice it was never applied until September 2009 when problems with capacity of the Reception centres for asylum seekers occurred and the asylum administration started fingerprinting under Dublin regulation prior releasing the asylum seekers from the detention centre, if they applied after their detention. This practice concern only persons who applied for asylum while they were already administratively detained for illegally staying in the Member State. The general national term used to regulate the administrative detention of aliens is “coercive accommodation” under Art.44 of the Law on Aliens. It is a measure applied in cases where a deportation or expulsion order was issued on the basis of, respectively, illegal residence or national security concerns.

Law on Aliens - Article 44(6) (Last Amendment, SG No. 36/2009) In the cases where the alien, who has been imposed upon a compulsory administrative measure in compliance with Article 39a,pt. 2 and 3, is declared with an uncertain identity, prevent the execution of the order or there is a possibility of his hiding, the authority, which has issued the order, may issue an order for a compulsory accommodation (detention) of the alien in a specific shelter for a temporary accommodation of aliens in order to organize their deportation to the border of the Republic of Bulgaria or their expulsion.
Comments and recommendations: Bulgaria was one of the few EU member states to fail in providing the legal safeguard of an automatic judicial revision of the detention order. This safeguard was met in national criminal proceedings (Article 64 of the Criminal Procedure Code) for all individuals, irrespective of their nationality or origin, if accused in committing a crime, but it was not guaranteed for those immigrants who were subjected to administrative detention for violation of the national immigration regime for the sake of securing their deportation. This approach was found to be discriminatory by nature and in direct violation of the right to liberty and security of the person under Article 5 (3) of the European Convention on Human Rights (ECHR) and Article 15(2).a) of  2008/115/EC Return Directive. Judicial control in cases of detention for deportation should be immediately initiated by the police authorities that applied the detention measure; its scope should extend over the legal grounds and actual necessity of the detention in each individual case in order to meet the generally recognised legal standards for protection of the right to freedom of all human beings.

2.2. Legal grounds for judicial review of the detention order and the right of appeal against the detention order, or to challenge detention

After the legal questionnaire was answered a major amendment of the Law on Aliens was introduced on 15 May 2009 explicitly providing for the right to appeal:

Law on Aliens - Article 46a. (New, SG No. 36/2009) (1)The Order for a compulsory accommodation in a special shelter (detention centre) can be appealed within three days of the actual accommodation in the administrative court in the area of the headquarters of the authority, which has issued the contested administrative act. The appeal does not suspend the execution of the order. 

Comments and recommendations: Although the adoption of an explicit provision on the right to appeal the detention orders was admitted as a significant national progress, however, the deadline for submitting the appeal was found to be unreasonably short. It undermined the possibility of the detainee to organise his defence in terms of proper research of the facts and circumstances that motivated the detention as well as to develop legal arguments against it. This ability was additionally hindered by the fact that the detention orders were not served in the language spoken by the alien, neither any interpretation services were ensured. Lastly, having the fact that the deportation orders have been in general awarded with the effect of an immediate implementation, and thus the aliens were usually immediately detained, the tight appeal deadline proved to be highly disproportionate to the extent of pure formality and obvious uselessness. 

2.3. Legal grounds for the right of information about the detention order and/or the reasons for detention

Administrative Procedure Code - Article 59 Para 2, item 7: When the administrative act is issued in a written form it must state, inter alia, (7). the appeal deadline and the appeal authority;
Comments and recommendations: Legal aid in Bulgaria is not provided for administrative proceedings. Therefore, in terms of safeguards for the access of aliens to information and legal advice national detention legislation suffers major deficiency.

2.4. Legal grounds for the duration of detention

Introduced on 15 May 2009 with amendment of the Law on Aliens:

Law on Aliens - Article 46a. (New, SG No. 36/2009) (3) Every 6 months the director of the special shelter for a temporary accommodation of aliens (detention centre) presents a list of the aliens who have resided in it for more than 6 months due to obstacles occurred for their deportation from the country. The list is sent to the administrative court of the area where specific shelters are located.

(4) After the expiration of each 6 months of accommodation in the special shelter for temporary accommodation of aliens, the court officially passes a decision for extension, termination or substitution of detention with another measure in a closed session. The court decision is not subjected to further appeal.

(5) When the court revokes the detention or determines the release of the alien, s/he is immediately released from the detention centre.

Comments and recommendations: Legal arrangement of the judicial control over detention duration also does not meet the general legal standards. Although detention duration is set to be automatically revised by the court when 6/12 months deadline has expired, the law is not clear on the transposition of Article 15(5) and (6) of 2008/115/EC explicit prohibition of prolongation of the detention in excess of thus set maximum terms of duration; to the contrary, the law determines court’s competence to “extend” the detention, which is in direct violation of the above mentioned acquis communautaire. Additionally, no legitimate reasons were stated to support the regulation of this judicial control as held in closed sessions without the presence of the detainees and, thus, in violation of the habeas corpus principle and the right to oral hearing before the court.

2.5. Legal grounds for the provision of health care and the scope of health care benefits, and for the provision of social services
Law on Health care - Article 99: (1) The state provides the organisation and finance for urgent medical assistance. (2) Urgent medical assistance is provided in cases when there was a sudden deterioration in the health condition of the person that requires an immediate medical assistance.

Comments and recommendations: The law failed to recognise the needs for medical treatment of those detainees who suffer chronic diseases and who, by definition were deprived from access to general health and medication services. Similar situations as for the convicted criminals who serve prison sentences have been already solved in the law by obligating the state to cover under the budget their health insurance costs (Article 40 (3) item 6 of the Law on Health Insurance).
2.6. Legal grounds for contact with the outside world

Ordinance № I-13 from 29 January 2004 of Ministry of Interior - Art.15, item 4 of on the rules for administrative detention of aliens and the functioning of the premises for aliens’ temporary accommodation: The detainee has a right to have: […] (4). Meetings with lawyers, relatives, acquaintances, official representatives of relevant embassies or consulate services.

Comments and recommendations: In practice, the right to contact with outside world was affected quite negatively by the fact that detention centre’s administration and, especially security guards were severely understaffed and lacked opportunity to provide sufficient time for each individual to spend with his/her family members, lawyers or other visitors during the designated for this purpose days/hours.

2.7. Legal grounds for the provision of legal aid

As the Law on the Legal Aid (in force as of 1 January 2006) provided for means of state sponsored legal aid (legal representation) solely at the court stage, if the latter has been reached by means of submitted appeal, the detainees are deprived from legal aid while pending in detention. 

Comments and recommendations: The right to enjoy free legal aid is a legal safeguard that should be mandatory in all cases where the right to freedom and security of person is involved.

2.8. Legal grounds for the protection of persons with special needs

Ordinance №332 from 28.12.2008 for the responsibilities and coordination among the state agencies, implementing Council Regulation (EC) No 343/2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third-country national, Commission Regulation (EC) No 1560/2003 of 2 September 2003 laying down detailed rules for the application of Council Regulation (EC) No 343/2003,  Council Regulation No 2725/2000 concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin Convention and Council Regulation (EC) No 407/2002 of 28 February 2002 laying down certain rules to implement Regulation (EC) No 2725/2000 - Article 16, Para 2: Detention is not applied in cases of asylum seekers from vulnerable groups such as unaccompanied minors, pregnant women, individuals with physical or mental disabilities who should be transferred to the premises of the State Agency for refugees.
Comments and recommendations: In practice, the lack of capacity in the national reception centres for asylum seekers resulted regularly in detention of individuals, representing all vulnerable groups mentioned, including people with physical or mental disabilities, pregnant women and families with minor children.

Also, for legal grounds for accompanied and unaccompanied minors, Ordinance № IЗ-1695 from 26 September 2006 of Ministry of Interior - Article 9: Persons who cannot be detained in special shelters (detention centres): (5) minor and adolescents;

In contradiction with:

Law on Aliens - Article 44, Para (9): (New, SG No. 36/2009) Exceptionally, if there are circumstances under Paragraph (6) for the accompanied and unaccompanied juveniles or minors it is issued an order for a compulsory accommodation in a special shelter up to three months. At the special shelters referred to in Paragraph (7), there are separated rooms for the accommodation of juvenile and minor aliens that meet their certain needs and requirements.

Comments and recommendations: None of these legal standards on detention of accompanied or unaccompanied children is met in practice.
2.9. Legal grounds for alternatives to detention

Law on Aliens - Article 44, Para 5: (New, SG No. 36/2009) When obstacles exist for the foreigner to leave the country immediately or to enter another country the alien shall be obligated to appear daily in the police office according of his stay or residence following by an order of the institution which has issued the order for compulsory administrative measure as determined by the regulations for implementation of this law until the obstacles cease to exist.

Comments and recommendations: In practice this measure has not been applied widely enough, despite the evident advantages in terms of safeguards for the right of freedom for the aliens and cost effectiveness from the prospective of the government.

2.10. Legal grounds for providing release from detention

Law on Aliens - Article 44 (6): (Last Amendment, SG No. 36/2009) In the cases where the alien, who has been imposed upon a compulsory administrative measure in compliance with Article 39a,pt. 2 and 3, is declared with an uncertain identity, prevent the execution of the order or there is a possibility of his hiding, the authority, which has issued the order, may issue an order for a compulsory accommodation of the alien in a specific shelter for a temporary accommodation of aliens in order to organize their compulsory walking off to the border of the Republic of Bulgaria or their expulsion.

Read in conjunction with,

Law on Aliens - Article 44 (8): 8)(New, SG No. 36/2009) The accommodation (detention) lasts to the revocation of the circumstances under Paragraph (6), but not more than 6 months. An exception can be made when the person refuses to assist the competent authorities, there is a delay in the process of obtaining the necessary documents for the removal or expulsion or when the person is a threat to the national security or the public order, and the period of accommodation may be extended further to 12 months.
Legal costs for appeal procedures, Civil Procedures Code  - Article 8, Para 2 and 3: Fees and costs of the proceeding shall not be deposited by any natural persons who have been found by the court to lack sufficient means to pay the said fees and costs. Considering the petition for waiver, the court shall take into consideration: 1. the income accruing to the person and to the family thereof; 2. the property status, as certified by a declaration; 3. the family situation; 4. the health status; 5. the employment status; 6. the age; 7. other circumstances ascertained.(3) In the cases covered under Paragraphs (1) and (2), the costs of the proceeding shall be paid from the amounts allocated under the budget of the court.

3. OVERVIEW OF NATIONAL DATA FINDINGS

Information collected on the basis of conducted interviews was analysed by the DEVAS Evaluation Committee in Brussels, which after an in depth analysis identified the following main problems and concerns vis-à-vis the detention population in Bulgaria.

3.1. Basic information
Having average length of detention of 14.21 months (maximum 35 months) Bulgaria hit the highest detention duration among all 23 Member States participating in the project examination. Another alarming finding was the fact that the total months spent from detainees in the country prior detention was established to 88 months on average, which means that the country fails to provide adequate procedures for legalization or extension/prolongation of granted residence permissions. Detention population in Bulgaria has a larger than average in the EU number of married people and who have been in the country previously an extremely long time prior the actual detention. These factors may well make a difference to vulnerability as far as people with families, people who have been in detention a long time, and people who are well integrated in the host country and have few ties with their home country fall into very vulnerable and harmful situation especially in relation to their established family life and right to exercise it when faced with deportation.   

3.2. Case awareness

Research established that the detention population is very badly informed. Some detainees are informed on the reasons for their detention quite late during following the arrest routine administrative procedures, which is a big concern. The fact that 1/3 of interviewed detainees want to know more information because it is a ‘general right’ points towards the fact that people in Bulgaria feel that their rights are not being respected.  In general, the government fails to implement its obligation under Article 5 (2) of ECHR and Article 12 (2) of the 2008/115/EC Return Directive. Interpretation in language spoken by the detainee is provided when the detention orders is served; many were explained by immigration officer orally in Bulgarian that they were illegal. Thus, detainees are left unaware on specific reasons, facts and circumstances for their detention as well as on possibility to appeal and more important, on appeal deadlines which lead in the majority of the cases to missing the deadline and thus, access to independent judicial control over the police decision for detention. Having in mind short (3 days) appeal deadline as well as the lack of automatic judicial review of detention, the failure of the government to provide adequate information on the reasons for detention and due procedures to be followed reflects immediately in damaging the rights of detainees and causing additional reasons for vulnerability. 

3.3. Space within detention centre 

28% of interviewed detainees feel neutral and 38% to negative about the detention staff supporting their general needs. Majority report general inaccessibility of higher ranking staff that are authorised to make decisions or advise detainees on how to proceed to solve problems both from situation of detention and for its termination notwithstanding the method for it, release or deportation. BHC greatest concerns on the centre space relate to the lack of privacy not only in general, but also in dormitories that accommodate from 12 to 18 individuals in one room. Other NGOs visiting the detention centre on regular basis often receive complaints about the limitations imposed on moving between the floors, but when at the end of researched period this movements were authorised the detainees’ complaints reverted to the behaviour of the detainees coming from other floors and rooms being overpopulated and extremely noisy. Major concern of the detention staff was the lack of safety nets between the floors and the understaffed guards on duty (2 on each floor) who are considered incapable to react adequately in cases of violence among detainees and particularly, in cases of general unrest or riots. When asked to describe the centre fairly common were comments of detainees such as ‘it’s like Guantanamo’ or ‘it’s not fit for humans’.

3.4. Rules and routines

Although the detention centre staff when asked could produce an information leaflet it seemed that the detainees were generally unaware about these written materials. Almost all of them are acquainted with the rules on sleeping, eating, bathing and other daily routines, however all of them thought the rules arbitrary not obligatory, but they stated the rules to be generally respected (68%). BHC is taking note on general lack of understandable information about the routine and in-house rules, particularly on the conditions to be put in an isolation cell which is considered as applied as a disciplinary measure, but to a great extent arbitrary and without clear rules on the maximum time limit that could be spent in. 

3.5. Detention centre staff

Reports on being physically attacked are not registered. Only one person had filed a complaint, which was unsuccessful. However, detainees feel very unsafe in general. Reports for mocking by staff are worryingly common and underreported. The feeling of unsafely present in the detention centres referred to the power of the staff to use isolation in a single cell quite freely and uncontrolled by higher-ranking officials or court. NGOs state that the level of rapport between detainees and the centre’s staff is considered unsatisfactory, as many detainees reported zero level of responsiveness to petitions for meetings with administrative staff and immigration officers. Problems that there are between the detainees and the staff could be illustrated with quoting the detainees when asked to describe their relation such as: “They don't support us. Nobody gives us information. To meet the director is like to meet God.” Or ” When they know you have money or something like that you are untouchable. I can't explain more than this.”

3.6. Level of safety within the detention centre

Almost half, 44.4%, reported feeling ‘very unsafe’.  Mostly this is because of security guards or other general reasons not related to other detainees. One fourth of people have been mocked or verbally abused, and this is most likely to be by staff (over 70% of those mocked) while 28% of those mocked reported being mocked by other detainees. Several incidents of quarrels and fighting were reported among detainees and being detained for long time was stressed as reason for raise of aggression and mood alteration to worse. Unlikely to state having any special needs (68%), if they did the detainees in 22.7% stated to have same needs as everybody else, which in effect is assessed as actually saying that everybody who is detained has special needs that derive from the fact of detention which previously did not exist. 

3.7. Activities within the detention centre

There are very few activities provided in detention. When asked about activities that could be provided, the detainees are most likely to state access to Internet (55.6%), and then freedom or nothing (25%). Thus, communication through the Internet could be defined as most important activity that could be provided in, rather than more education or sports activities, however, sports activities were also stated as an important stress relievers. Half and half split on whether activities are provided, but if they are, the detainees are 65% likely to take part, and the activities are most likely to be sport (84%). Reasons given for taking part were for mental / stress relief (40%), and physical exercise (25%). The reasons not to take part in activities (36.7%), it is mostly because the detainees feel physically unable or because they are not interested in the activities that are provided. Detainees state to have access to telephone (66%, but 33% say there is no access to phone) and TV, as well as outdoor space (76.7%). However, the BHC observations prove that access to telephone is provided only to those who can buy telephone cards themselves. In general the report is that detainees do not have access to books, computers, Internet, education, sports equipment and religious space, although 33% of them said that there is and they practice their religion on regular basis. NGOs position is that there are very few activities provided but that most important to detainees seems to be the access to Internet. 

3.8. Medical issues

Almost 90% of detainees report feeling unsafe because of the deterioration of their health and the lack of respect they feel in general due to being detained and under the control of others.  In terms of medical services - existing medical staffs (doctor and a nurse) are seen less than once a month (62.7%), although 27% of detainees who report health problems see them once per week. All detainees report to have had medical examinations upon arrival in detention centre. Most of detainees reported that they can understand the language that the medical care is in, however 30% cannot and feel that the staff should speak more languages to solve this problem. It could be explained by the fact that large percentage of the detainees have spent long time in the country prior detention and had learned Bulgarian. Therefore, the complaint that the medical personnel do not speak any foreign languages should be assessed higher in the problem chart reported, in terms of meeting the communication need of immigrants who were detained short after or upon their arrival in the country. 93.1% of detainees report that they have had their physical health affected (only 6.9% have not). Physical health has on average dropped from 8.45 to 3.17. According to the detainees interviewed, this has almost nothing to do with availability of medical facilities, but is psychological (76.2%), followed by being affected physically by poor living conditions (19%). This finding demonstrate clearly that the mere fact of detention and being detained situation make people vulnerable per se resulting in immediate negative consequences on physical, but more significantly on the mental health of detainees (see below). 73% are negative about the quality of provided medical care, and 65.5% have specific medical needs that are not being met and need access to appropriate care for this. In terms of mental health  - 96.3% of people report that their mental health has been affected. Mental health has dropped on average 9.21 to 2.68. The fact of being behind bars is the most given factor (46.7%) and the effect of it is very negative. As for other reasons for deterioration, living conditions are negligible (3.3%), while 33% say the deterioration of their mental health is because of stress and worries, 30% are specifically worried about their mental health. Detainees largely report the detention centre to have changed negatively their self-perception and self-esteem to the level of losing it completely. BHC considers the issue of poor level of medical services, which extent in general to inadequate drug treatment on irregular basis as the most serious of all problems in the detention centre. NGOs in general support that urgent medical cases or serious medical problems of the detainees cannot be treated immediately in detention and there are sent to external hospitals/clinics, which can condition grave health consequences due to the delay in time.

3.9. Social interaction within the detention centre

The detainees report to get along on well to neutrally with others and only 11% report to have problems with the co-detainees’ interaction. When asked to explain they state it is most likely due to linguistic reasons. In general detainees (73.9%) do not report to the detention staff, if problems occur between them. This statement is supported by the BHC observation as when consulted to complain against a particular violation or co-detainee, detainees reject to do it. The problems itself are not seen as hugely significant by detainees and they explain them either as caused on individual dislike or by tension due to common life. However, BHC observations reveal that a lot of mistrust and tension is based on ethnic, religious or racial grounds. This observation is supported by the finding that 59.3% of interviewed detainees claim to have no-one to trust in the centre and those who do trust someone (40%) most say that they trust the staff (66.7%), thus only 1/4 say they trust other detainees. 

3.10. Contact with the ‘outside world’

In general, detainees report to have not problems with contacting people outside detention. All report to have contacts by phone; half also report having access to personal visits. Detainees who do not have family in the country of origin are 53% and only 23% of detainees had family that were in need of support. Most of detainees reported to have friends and family in Bulgaria (63%), 1/3 of them reported to have children outside the centre. They do contact them by phone, and half also report having access to personal visits. Phone contact, visitors and the Internet is cited as the best ways of contact. However, 14/30 detainees interviewed answered that the best method of communication would be to be free and be with their family, rather than a specific method of communication, i.e.: “To be free and out from this place, because I am not guilty”, “To be free. To be with them and take care of them. They need me”; this explains why the majority say they do not have access to their preferred means of communication. 43% of detainees do have visits from a family member, 43% from a friend. 30% have been visited by a religious organisation. 3 people had been visited by UNHCR, 83% by lawyers, and 80% have been visited by NGOs (Bulgarian Helsinki Committee, Caritas, ACET Centre for Torture Victims).   

3.11. Conditions of detention and the family

Only 6,6% of interviewed detainees had their family with them in the detention centre, all of them asylum seekers waiting to be released and to get access to asylum procedure. They reported to feel unsafe and uncomfortable being in conditions of detention and that see themselves as being persecuted again. BHC observe that due to the present institutional arrangement more asylum seekers who apply at country’s borders are being sent to the detention centre directly causing the detention of families with children, which has great negative impact on their parent as they feel unable to provide normal and secure environment for their kids.  

3.12. Conditions of detention and nutrition

The poor nutrition and bad quality of food seems to be a universal stress to all of the detainees. The food is largely reported as awful, without any variety and in very small portions. Many report stomach and gum problems as a result of it. Nearly three-fourths report that they don’t sleep well. Stress is reported to be the principle cause (81%) with 14% citing living conditions (e.g. overcrowded bedrooms, noise, uncomfortable bed) as the problem. The detention staff recognises the poor quality of the nutrition provided, but report to have no means to improve it due to the tight budget allocated for it.

3.13. Conditions of detention and the individual

Up to 96% of detainees have negative self-perceptions. People describe themselves as animals [to quote]: ‘Even the animals feel better than me’ or ‘I see myself as being treated like a slave or animal’ that points to a generally inhumane nature of detention as an administrative measure to ensure deportation. The overwhelming problem that detainees face is simply being locked up, rather than specific conditions in detention, even though for example 100% of people say that the food is unacceptable. Even worsened or bad health condition has not being stated as big a worry as one might expect, perhaps because the health conditions are largely related as a result of being in detention. On the issue of outcome of detention - 0% report knowledge on the outcome, 0% know departure date. Not knowing this affects people to the worst as far as: being locked up effects to 66% of them, and the loss of rights affects to 27.3% of them, which was the highest score among all participating 23 member states. Asked to identify the most important reasons for vulnerability, almost none of the detainees who were interviewed mentioned classic vulnerable categories such as disability, health condition, pregnancy, and younger age. Instead the detainees focused on other, strikingly different than expected reasons - 1/4 mentioned that the most vulnerable are those who had been there a long time, and 1/3 mentioned as most vulnerable those detainees with families outside the detention centre. 

Other key issues according to the detention centre staff

In general, the responses of the interviewed detention staff were quite formal and strictly abode by the written rules and regulations regulating minimum detention standards applicable. 

Notwithstanding, when asked to state the factors that according to them might lead to changes in the detainees’ mental well-being while they are in detention the response was [quote]: “Limitation of the freedom and free movement. The long duration of detention. Separation from relatives and friends”.

Therefore, it can be fairly concluded that even the detention staff that was empowered by law and employment to administer detention as primary duty task, recognised the negative effect of detention itself to one’s life and especially, in terms of its duration as well as the effect it had on individual’s right to liberty and family life.

4. ANALYSIS OF THE DATA AND CENTRAL THEMES

Based on the analysis of the data collected and reflected, a number of factors were specified to determine a status of vulnerability - social, environmental and personal. The thorough analyses of these factors from the perspective of the ones who actually bare the consequences of being detained, of NGOs/civil organisations rendering assistance in detention centres as well as by the detention administration itself outline several areas that need immediate action.

4.1. General lack of information or insufficient/formal information about the legal situation in detention, and the status and development of asylum or immigration case; 

Most important information missing is about possible outcomes of detention, release date and what legal or practical actions can be undertaken by the detainees themselves and who can assist them in order to accelerate the discontinuation of the detention in the most suitable for each individual situation method. The lack of information and uncertainty about the future has been reported as the most influential factor to create stress, psychological unrest, depression and losing of self-esteem. Mental problems caused by insufficient information, lack of prompt/accessible legal advice and loss of life control are reportedly stated by majority of detainees as the most common ones to have to deal with and main reasons for creating feelings of vulnerability and exposure. Detainees do have access to state provided psychological support, however this support and assistance is evaluated as insufficient having in mind that it is provided simply in the form of therapeutic conversations. Due to the gravity of deprivation of rights and liberties in detention and its affect to one’s life, it is considered that no “understanding” is enough to render a healing effect to people in detention.

4.2. Prolonged detention, as far as deterioration in mental and physical health, is observed even after couple of weeks.

Prolonged detention to all detainees who suffer it evoke feelings of being imprisoned without guilt which create perception of having rights, but also lives broken and violated. Feelings of streets, anxiety and depression caused mainly of being imprisoned without stated legal reasons or for a very long time (2-3 years). Detainees consider negligence, incompetence or unavailability of the staff involved with their cases (examining immigration officers, lawyers, judges, etc.) to be the main reason for protracted detention. Level of rapport between detainees and the centre’s staff is considered unsatisfactory, as many detainees reported zero level of responsiveness to petitions for meetings with administrative staff and immigration officers to clarify their situation and to get information on actions that can be undertaken by the detainees themselves to improve their chances for prompt release. This, together with the lost control over the life plan and uncertainty about the future, lack of legal aid and assistance provided in the language that detainees can understand and broken family life and disrupted contacts with spouses, children and relatives create in detainee’s unbearable mental and emotional suffering.

4.3. Poor material and services detention conditions

Food quality and quantity is of major concern. Nutrition is provided according to a very tight budget and is not meeting the DNV and vitamin requirements; quite often detainees report to be ill-, or even, under-nourished. Lack of adequate medical and mental health support, particularly for urgent medical cases or serious medical problems of the detainees cannot be treated immediately in detention and need to be sent to external hospitals/clinics, can condition grave health consequences due to the delay in time. The death caused by a gastric ulcer of a detainee that happened in the early autumn of 2009 proved it in the most tragic way. These environment factors are among those which can be immediately addressed by authorities and without great impediments in order to secure detains from unnecessary physical and emotional hardship.

4.4. Detention, if applied pending an asylum procedure as far as asylum seekers report to suffer unexpected and unjust treatment after fleeing from persecution to safety and security.

Asylum seekers are individuals who are fleeing persecution and imminent harm to their lives. As a result, asylum seekers possess special needs that require special consideration, attention and assessment. Therefore, the government should institute a system of qualified identification of asylum seekers’ special needs at ports of entry, be they land, sea or air and, especially - to avoid detaining them in closed institutions designed for deportation to the countries of origin. The legal complexity of asylum procedures together with the precarious situation of asylum seekers means that, if held in conditions of detention the government is not responding adequately to the protection needs of asylum seekers and is failing to provide asylum procedures in their best interest. Thus, the government should seek to avoid the detention of an asylum seeker at any cost as well as the state must provide appropriate and effective legal aid and/or assistance from the very beginning, i.e. as soon as the asylum status determination commences at the very first instance.
Based on observations and conclusions above following groups of detainees who share common reasons for vulnerability as a result of the detention could be identified, namely:

· People who have been detained for prolonged period of time;

· Asylum seekers, detained prior or during refugee status determination;

· Individuals, who have their families and relatives outside the detention centre; 

· Individuals, who were detained after losing their residence permit;

· Parents, who are accompanied by the children.

5. CONCLUSIONS AND RECOMMENDATIONS

Detention and deprivation of freedom has a strong negative impact upon a person’s life and well being. Significant decrease in the state of physical and mental health since detention is implemented is largely reported. This decrease proves to deteriorate the longer detention is continuing.
Lack of information proved to be of a major concern to all detainees disregarding their legal status or period of time they have spent in. Detainees unanimously express as dire need the access to more information about their asylum or immigration procedure, the reasons for their detention and the prospects for its duration. 

Crucial factors supporting the detainees in meeting the challenges of their situation are access to legal advice and assistance as well as legal aid provided to all detainees. As far as detainees are in prison-like situation same standards, safeguards and practical arrangement as in criminal proceedings for protection of the right to liberty and security of person should apply automatically without any discrimination and/or limitation.

Poor material conditions in the detention centre as well as the lack of proper food, nutrition and medical care are the last group of national circumstances related to detention that are identified as country’s specific to create additional factors for vulnerability of detained individuals.

RECOMMENDATIONS
General recommendations

Automatic judicial control must be applied immediately in cases of detention for deportation with scope to revise both legal grounds and actual necessity of the detention in each individual case in order to meet the generally recognised legal standards for protection of freedom of all human beings and to avoid violation of the right to liberty and security of the person under Article 5 (3) of the European Convention on Human Rights (ECHR) and Article 15(2).a) of  2008/115/EC Return Directive. 

Deadline to appeal against detention under Article 46a. of the Law on Aliens should be made equal to general appeal deadlines in administrative procedures to avoid disproportionality and discrimination. 

Legal aid should be provided to all detainees in order to render adequate means of assistance and  qualified advice.

Article 46a.Para 4 of the Law on Aliens must be immediately amended in terms of deleting the right of the court to “extend” detention duration, if exceeding 6/12 months as being in direct contradiction with Article 15 (5) and (6) of 2008/115/EC Return Directive prohibition.

Legal arrangements for regularization as well as special, facilitated conditions for integrated individuals should be introduced in the immigration legislation.
Interpretation and improved means of communication, including access to the Internet and facilitated access to the telephone should be introduced in the secondary legislation regulating detention conditions.

Medical treatment of chronic diseases must be arranged using the approach as to convicted criminals who serve prison sentences by obligating the state to cover under the budget health insurance costs of all detainees.
Detention of children, accompanied or unaccompanied must be strictly prohibited.
Food and nutrition should be improved to meet DNV standards and quantity without any delay.

Specific recommendation related to asylum seekers

The detention of asylum seekers constitutes a double persecution because of the negative experiences they have already suffered as a result of fleeing from persecution and harm. 

Detention conditions deprive asylum seekers from their legally recognised rights and entitlements they would otherwise have access to, if not detained (Article 29 of the LAR). 

As far as detention is used to ensure deportation/removal it is not appropriate to detain asylum seekers who are residing legally from the very moment of submitting an asylum application (Article 58, Paragraph 4 of the LAR). 

Most importantly, their detention is stripped from any reasons, legal or practical, as far as asylum seekers cannot be removed or deported on account of non-refoulement prohibition (Article 67 of the LAR). 

Detention, when implemented towards asylum seekers means that a presumption of their rejection and subsequent deportation/removal is applied in violation of in dubio pro fugitivo principle and standards for fair and efficient refugee status determination (Article 75, Paragraph 2 of the LAR). Therefore, detention of asylum seekers must be strictly avoided.

Specific recommendation related to irregular migrants

Persons with children, or families with children, are especially vulnerable to the negative effects of detention. Detention can cut families off from each other, and the prison-like environment of detention can have a traumatic effect on children and a destructive effect on familial interaction. Therefore, alternatives to detention for families with children, and persons with children, should be prioritised and exhausted before detention is implemented.

Free legal aid and/or representation can limit the most negative effects of detention, be it isolation, despair or deep uncertainty, because it can provide the irregular migrant with a set of expectations and a perspective of their immediate future. Such aid and assistance may also improve the efficient closure of their immigration case. It is important that this aid and assistance be communicated in an understandable language. Therefore, irregular migrants in detention should have access to free legal aid and assistance, provided to them in their own language or in a language they can reasonably understand.

Language is a critical factor for persons in detention. An inability to comprehend what detention centre staff communicates may mean that vital information is lost upon the detainee. Language incomprehension also increases detainees’ sense of isolation and mistrust. Thus it is important that detention centres facilitate a greater language capacity that can meet the full range of detainees’ needs.

In conclusion, it has to be underlined that the negative effects of detention are so great as to warrant that it should be used exclusively as a last resort.  Alternatives to detention should always be identified and examined. Furthermore, the asylum seeker or irregular migrant should always receive an individual holistic assessment to determine their suitability for detention, should it be necessary and should all other alternative options be exhausted. If and only when detention cannot be avoided, then there should be frequent holistic assessments of the individual’s status, and, frequent checks, including by the court, to determine if detention is still necessary and proportional to each individual situation.
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	Caritas Austria's mission is to accompany people in difficult conditions, including refugees and migrants. In the field of refugee protection, Caritas Austria offers social assistance and housing, provides legal advice and is engaged in integration programs.  www.caritas.at 
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	JRS Belgium visits asylum seekers and migrants in five detention centres, offering support and legal counselling.  As part of its advocacy work, JRS Belgium is involved in different networks to lobby against the detention of families and children.  www.jrsbelgium.org 
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	The Bulgarian Helsinki Committee (BHC) promotes respect for the human rights of every individual by means of advocacy and monitoring the civil rights situation in Bulgaria. The committee reports on human rights violations with a special emphasis on the rights of ethnic and religious minorities, refugees and asylum-seekers.  www.bghelsinki.org 
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	Symfiliosi is a non-profit, non-governmental, non-partisan organisation based in Cyprus.  Its mission is to actively engage Cypriot society in a dialogue on reconciliation between the two larger communities of Cyprus, Turkish-Cypriots and Greek-Cypriots, with the aim of promoting a culture of reconciliation, peace, democracy and cooperation. The organisation also has a keen interest in the integration of migrant communities. 
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	The Association for Integration and Migration is based in the Czech Republic. Its primary mission is to provide legal, social and psychological assistance to those applying for asylum in the Czech Republic. They help asylum seekers to solve problems that may occur during the asylum procedure and also regularly visit asylum seekers at refugee facilities.  www.uprchlici.cz 
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	The Estonian Refugee Council's main objective is to ensure that persons coming to Estonia in need of international protection are treated in accordance with international standards and receive suitable protection.
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	JRS Germany provides legal, social and pastoral support in detention centres in Berlin, Eisenhüttenstadt and Munich (almost 2500 individuals per year). JRS Germany is a member of the Berlin Commission. 

www.jesuiten-fluechtlingsdienst.de 
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	The Greek Council for Refugees (GCR) is the only Greek NGO that deals exclusively with refugees and asylum seekers living in Greece. GCR provides assistance to refugees by means of counselling, social services and the implementation of special projects for the solution of their problems, such as their adaptation to their social environment, and securing the means for their livelihood.  www.gcr.gr 
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	The Hungarian Helsinki Committee (HHC) monitors the enforcement of human rights, provides legal assistance to victims of human rights abuses falling, and informs the public about rights violations. The main activities of HHC focus on protecting the rights of asylum seekers and foreigners in need of protection, and monitoring the human rights performance of law enforcement agencies and the judicial system.   http://helsinki.hu 
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	JRS Ireland provides psychosocial support service to women detainees. Through its project Community Links, JRS Ireland offered an education employment and cultural services. It also organises intercultural events, and training for teachers on immigration and human rights.  www.jrs.ie 
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	JRS Italy (Centro Astalli), with the support of UNHCR, provides a wide range of health services and social services to refugees, and support to victims of torture. The office organises a yearly project in the schools to promote better understanding of the migrants issue.  www.centroastalli.it 
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	Caritas Latvia's mission is to promote the Caritas Network among the Catholic population in Latvia, as well as to serve and assist the socially deprived part of the population of Latvia, which includes working with migrants and refugees. Since 2005 Caritas Latvia has joined the Equal Project “Step by Step” initiated by the Office of Citizenship and Migration Affairs in Latvia.  www.caritas.org/worldmap/europe/latvia.html
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	Caritas Vilnius serves people in need in the Archdiocese of Vilnius, Lithuania. Amongst others, Caritas Vilnius organises measures for the integration of refugees and migrants in the local community.  www.vilnius.caritas.lt 
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	JRS Malta visits detainees in three detention centres, offering legal, social and pastoral services to detainees. JRS Malta conducts work with cultural mediators and social psychologists, in order to better communicate and learn from the traumatic experiences of migrant women who are residing in Malta.  www.jrsmalta.org
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	The Dutch Refugee Council (Vluchtelingenwerk Nederland) is a non-profit organization representing the rights and interests of refugees and asylum seekers for over 25 years. Working with 29 regional branches and over 8000 volunteers, the Dutch Refugee Council provides practical support for refugees during the asylum procedure, naturalization, and integration into Dutch society.  www.vluchtelingenwerk.nl 
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	Caritas Poland runs three Centres of Support for Migrants and Refugees located in Białystok, Lublin and Zgorzelec.  Support is offered for recognised refugees, asylum seekers, persons under subsidiary forms of protection, migrants, repatriants, and mixed marriages.  They offer psychological support, legal counselling, social support and social integration activities.   www.caritas.pl 
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	JRS Portugal provides a number of services for marginalised migrants, such as temporary accommodation, health services, psychological and cultural support. They provide psychosocial services in the detention centre in Oporto and raise public awareness to promote integration of migrant communities.  www.jrsportugal.pt 
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	JRS Romania provides temporary accommodation, as well as legal, psychological and medical assistance, to migrants in Romania.  They organise cultural integration workshops and inter-religious events on a regular basis.  JRS Romania volunteers visit the detention centre in Bucharest once a week.  www.jrsromania.org  
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	Caritas Slovakia is a Catholic relief, development and social service organisation. Its activities are focused on poverty and social inequality, migration, asylum in Slovakia.  www.charita.sk 
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	JRS Slovenia, with around 20 volunteers, visits the open centre for asylum seekers in Ljubljana four times a week, where they organise different activities, cultural events and workshops. They also visit once a week the detention centre in Postojna.  www.rkc.si/jrs 
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	The Spanish Commission for Refugee Aid (Comisión Española de Ayuda al Refugiado) is a Spanish independent and non-governmental organisation founded in 1979 in order to protect the right to seek asylum. Its main goals are to provide legal and social assistance to refugees and migrants and to advocate for the interests of asylum seekers.  www.cear.es 
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	JRS Sweden organises visitor groups to provide support to detainees, and connects them to legal services and relatives, and mediates between detainees, the police and the Swedish migration board. 
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	JRS UK staff and volunteers work in coalition to undertake lobbying and campaigning work on destitution and detention issues. Up to ten volunteers visit approximately 40 to 60 detainees a week, also liasing with health professionals and legal advisors.  www.jrsuk.net 
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